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United States Court of Appeals for the 

District of Columbia 

I 

_ i 

No. 6632. | 

Jerky Riley, Appellant, 

vs. ! 

i 

John B. Colpoys, United States Marshal, j&c. 

a Supreme Court of the District of Columbia. 

Habeas Corpus. 

No. 1811. ! 

i 

In re Jerry Riley. 

United States of America, 

District of Columbia, ss: 

■ 

Be it remembered, That in the Supreme Court of|the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: J 

i 

1 Petition for a Writ of Habeas Corpus, j 

, i 

Filed December 6, 1935. I 

In the Supreme Court of the District of Columbia. 

Habeas Corpus. 

No. 1811. 

In re Jerry Riley. j 

1 „ 

Your petitioner, Jerry Riley, by his attorney, W. B. 
O’Connell respectfully shows to the Court as follow^: 

1. That he is a citizen of the United States and la resi¬ 
dent of the District of Columbia. 
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2. That he is now under arrest in the custody of the 
United States Marshal for the District of Columbia under 
and by virtue of a certain warrant of arrest issued in Ex¬ 
tradition Proceeding No. 707, entitled the State of Michi¬ 
gan versus Jerry Riley. 

3. That the said warrant of arrest is void and illegal 
for the reason that the requisition upon which the said 
warrant was issued did not conform with the requirements 
of Title 18, Section G62 of the United States Code, in that 
the affidavit in support of the complaint upon which the 
requisition was issued does not state facts sufficient to 
justify the issuance of the warrant. 

4. That the affidavit, upon which the complaint and requi¬ 
sition were issued, does not state facts upon the personal 
knowledge of the affiant and does not purport to state facts 
within the personal knowledge of the affiant, but is a state¬ 
ment upon information and belief, as shown by the affi¬ 
davit of the same affiant made on November 29th, 1935, 
and filed with said requisition papers, a copy of which is 
attached hereto and prayed to be read as a part hereof, 

the same as if entirely set out herein. 

•/ 

5. Petitioner further shows to the Court that the onlv 
identification which has been made of him as the person 

charged of this crime is bv a self-confessed convict 
2 now serving a term in the Michigan Penitentiary of 
from twentv to forty years; and further alleges and 
expects to prove that a large reward in money has been 
offered for the apprehension and conviction of the person 
charged with the offense for which the petitioner is at¬ 
tempted to be extradited. 

6. Petitioner further shows to the Court that he is there¬ 
fore being unlawfully and illegally restrained and detained 
of his liberty in violation of his rights secured bv the Con- 

V W V 

stitution of the United States. 

7. For other and just reasons which will appear upon 
the hearing of this Petition. 

v_» 

Wherefore, Your Petitioner prays: 

1. That a Writ of Habeas Corpus may issue forthwith, 
commanding John B. Colpoys, Esquire, United States Mar¬ 
shal in and for the District of Columbia, to produce the 
bodv of the said Jerrv Rilev at this Court. 

2. That the said Jerrv Rilev be discharged from custody. 
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3. And for such other and further relief as the nature 
of the ease mav require. 

WILLIAM B. O'CONNELL. 

• ! 

District of Columbia, ss: 

William B. O’Connell, being first duly sworn on oath 
deposes and says that he has read the annexed petition 
by him subscribed and knows the contents thereof; that the 
matters and things therein stated of his own knowledge are 
true and those stated on information and belief he believes 
to be true. 

WILLIAM B. O’CONNELL. 

3 Subscribed and sworn to before me this 6th day 

of December, A. D. 1935. j 

FRANK E. CUNNINGHAM, 

I riprl- 

By CHAS. B. COFLIN, , 

Asst. Clh. 

HARRY T. WHELAN, 

Attorney for Petitioner. 

i 

Let the Writ issue returnable forthwith. j 
JENNINGS BAILEY, 

Justice. 

State of Michigan, 

County of Wayne, 

City of Detroit, ss: 

i 

The Complaint and Examination of Frank L. Holland 
taken and made before the undersigned, Hon. John A. 
Boyne, a Judge of the Recorder’s Court, of the; Citv of 
Detroit, in said County, upon the 30th day of Jupe, A. D. 
1930, who being duly sworn, says that heretofore, to-wit, 
on the 9th day of September, A. D. 1928 at tliej City of 
Detroit, and in the County aforesaid, 

Jerry Mullane, Joe O’Riordan alias Red Reardojn, Harry 
Hallisev, Jerry Riley, Rov Cornelius and Louis I^oss, late 
of the City of Detroit, in the County of Wayne andl State of 
Michigan, did wilfully, maliciously and without lawful 
authority forcibly seize and confine Charles Mattler against 
the will of the said Charles Mattler; contrary to the form 
of the statute, etc. 
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And the said complainant, upon his oath taken and made 
as aforesaid, further says that Jerry Mullane, Joe O’Rior- 
dan alias Red Reardon, Harry Hallisey, Jerry Riley, Roy 
Cornelius and Louis Ross, late of the City of Detroit, in 
the Countv of Wayne and State of Michigan, at the Citv 
of Detroit, Cotmty of Wayne and State of Michigan, here¬ 
tofore, on the 9th day of September, A. D. 1928 and from, 
to wit, the 9th day of September, A. D. 1928 up to and 
including the 15th day of September, A. D. 1928, did then 
and there wilfullv, maliciouslv and without lawful author- 
itv forciblv and secretlv coniine and imprison one Charles 
Mattler within this State against the will of the said 
Charles Mattler; contrary to the form of the statute, etc. 

Section 15216, Compiled Laws of the State of Michigan 
for the year 1915. 

4 State of Michigan, 

County of Wayne , ss: 

I, John A. ! Boyne, the undersigned Judge of the Re¬ 
corder’s Court for the City of Detroit, and a Magistrate, 
do hereby certify that the annexed complaint is a full, true 
and correct copy of a complaint made to me under oath and 
witnessed by my hand and the seal of the said Court on the 
30th day of June, A. D. 1930. 

Dated this 29th day of November, A. D. 1935, at Detroit, 
Michigan. 

^(S.) JOHN A. BOYNE, 

One of the Judges of the Recorder’s Court 

for the City of Detroit , and a Magistrate. 

Contrary to the form of the statute, etc. 

Wherefore the said Complainant prays that the said ac¬ 
cused parties may be apprehended and held to answer this 
Complaint, and further dealt with in relation to the same, 
as law and justice may require. 

Taken, subscribed and sworn to before me, on the day 
and year first above written. 

FRANK L. HOLLAND. 

(True copy.) 

" ! JOHN A. BOYNE, 

Judge of the Recorder’s Court 

of the City of Detroit. 
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State of Michigan, 

County of Wayne, ss: 

Frank L. Holland, being duly sworn, deposes and says 
that on September 8th, 1928, and for approximately six 
years thereafter, he was a member of the Metropolitan 
Police Department of the City of Detroit and that he had 
charge of the case of the People of the State of! Michigan 
vs. Jerry Mullane, Joe O’Riordan alias Red Reardon, Harry 
Hallisey, Jerry Riley, Roy Cornelius and Louis Ross, said 
case being No. 96339, in the Recorder’s Court for the City 
of Detroit, State of Michigan; that at the time of the trial 
of this case all the defendants were apprehended Except Joe 
O'Riordan alias Red Reardon and Jerry Rilev; that this 
deponent signed the original complaint in this pase upon 
information he received, acting as the officer in charge of 
said case and that the defendants apprehended and tried 
on said case were found guilty of abduction under section 
15216 of the Compiled Laws of the State of Michigan for 
the year 1915, said cause being heard by the Ronorable 
John A. Boyne, at that time a Judge of the Recorder’s 
Court of the City of Detroit, the said defendants being 
found guilty on the sixteenth dav of October, 1930 and sen- 
tence passed by the Honorable John A. Boyne on the 23rd 
day of October, 1930, and that the said cause was appealed 
by the defendants Jerry Mullane, Harry HalliseV] and Roy 
Cornelius, and that the Supreme Court on the eighth 
5 day of December, 1931, affirmed the judgment of the 
Recorder’s Court of the City of Detroit; said cause 
of the Supreme Court being reported in 256 Michigan 
Reports on page 54 thereof. 

Deponent further says that before the issuance of the 
warrant in this case he had interviewed several jvitnesses 
who were produced at the trial and signed said complaint 
after having full information concerning the actions of the 
defendants therein. 

Deponent further says that the said Jerry Riley has fled 
from the justice of the State of Michigan and }s now a 
fugitive from justice and is now in the custody of the Metro¬ 
politan Police Department of the City of Washington, Dis¬ 
trict of Columbia; further, that he desires his retujrn to the 
City of Detroit and State of Michigan only for the purpose 
of public justice, and not to give opportunity for the service 
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of civil process or to compel him to settle or compromise 
any asserted debt or other private demand. 

And further deponent saith not. 

FRANK L. HOLLAND. 


Subscribed and sworn to before me this 29th day of No¬ 
vember, A. D. 1935. 


JOHN A. BOYNE, 

One of the Judges of the Recorder's Court 

of the City of Detroit , and a Magistrate. 


Writ of Habeas Corpus. 
Issued December 6, 1935. 


The President of the United States, to John B. Colpoys, 
Esquire, Greeting: 

You are hereby commanded to have the bodv of Jerrv 
Rilev detained under your custodv, as it is said, together 
with the day and cause of his being taken and detained, by 
whatever name he may be called in the same, before the 
Honorable Jennings Bailey one of the Justices of the Su¬ 
preme Court of the District of Columbia in the United 
States Courthouse, city of Washington (immediately), on 
the 6th day of Dec., 1935, at — M., after the receipt of this 
writ, to do and receive whatever shall then and there be 
considered of in his behalf, and have then and there this 
writ. 

6 Witness, The Honorable Chief Justice of said 

Court the 6th day of December, A. D. 1935. 

[seal.] : FRANK E. CUNNINGHAM, 

Clerk, 

By J. WESLEY GARDNER, Jr., 

Assistant Clerk. 


Coroner's Return. 

Served personally on Thomas E. Ott, chief deputy mar¬ 
shal for John B. Colpoys, marshal, 12/6/35 at 2:45 P. M. 

j C. J. MURPHY, M. D., 

Deputy Coroner in and for the 

District of Columbia. 
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Stipulation. j 

Filed January 3, 1936. | 

******* 

It is hereby stipulated and agreed by and between the 
counsel for the respective parties herein that the requisition 
papers and accompanying affidavits in Requisition No. 707, 
tiled in the Supreme Court of the District of Columbia, be 
incorporated and considered as a part of the record in this 
cause. 

HARRY T. WHELAN, 

Attorney for Jerry Riley; 
LESLIE C. GARNETT, 

United States Attorney; 
ALLEN J. KROUSE, 

Assistant United States Attorney , 

Attorneys for Respondent. 

7 Memorandum. 

December 5, 1935.—Requisition from the State of Michi¬ 
gan—hied. 

Criminal Warrant Attached to Requisition. 

State of Michigan, 

County of Wayne , j 

City of Detroit , ss: j 

To the Superintendent, or any Captain, Lieutenant, Ser¬ 
geant, Detective or Patrolman of the Metropolitan Police 
Force of the Citv of Detroit, in said Countv, Greeting: 

Whereas, Frank L. Holland hath this day made!complaint 
to the undersigned Hon. John A. Bovne a Judge of the Re- 
corder’s Court, of the City of Detroit, in said County, that 
heretofore, to-wit, on the 9th day of September, A. 1). 
1928, at the City of Detroit, in the County aforesaid, 

Jerry Mullane, Joe O’Riordan alias Red Reardon, 
Harry Hallisey, Jerry Riley, Roy Cornelius and Louis Ross, 
late of the City of Detroit, in the County of Mfayne and 
State of Michigan, did wilfully, maliciously an^l without 
lawful authoritv forciblv seize and confine Chadless Mat- 
tier against the will of the said Charles Mattler; contrary 
to the form of the statute, etc. 
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And the said complainant, upon his oath taken and made 
as aforesaid, further says that Jerry Mullane, Joe O’Rior- 
dan alias Red Reardon, Harry Hallisey, Jerry Riley, Roy 
Cornelius and Louis Ross, late of the City of Detroit, in the 
Countv of Wayne and State of Michigan, at the City of 
Detroit, County of Wayne and State of Michigan, hereto¬ 
fore, on the 9th day of September, A. D. 1928 and from, to 
wit, the 9th day of September, A. D. 1928 up to and includ¬ 
ing the 15th day of September, A. D. 1928, did then and 
there wilfully,i maliciously and without lawful authority 
forcibly and secretly confine and imprison one Charles Mat- 
tier within this State against the will of the said Charles 
Mattler; contrary to the form of the statute, etc. 

Section 15216, Compiled Laws of the State of Michigan 
for the year 1915. 

m> 

Contrary to the Form of the Statute, etc. 

And whereas, on examination, on oath, of said Complain¬ 
ant, by me, the said Judge of the Recorder’s Court, it ap¬ 
pears to me that said offense has been committed, and there 
is just cause to suspect the said accused parties to have 
been guilty thereof; therefore, 

8 In the n?me of the people of the State of Michigan, 

You and each of vou are hereby commanded forth- 

mf m 

with to take the said accused parties and them bring before 
the Recorder’s Court, of the City of Detroit, at the Munic¬ 
ipal Court Building, in the said City of Detroit, to be dealt 
with according to law. 

Witness, The Hon. Frank Murphy, Presiding Judge of 
the Recorder’s Court of the Citv of Detroit. 

m/ 

Given under mv hand and seal, at the Citv of Detroit, 
in said Countv, on the 30th dav of June, A. D. 1930. 

JOHN A. BOYNE, 

Judge of the Recorder’s Court 

of the City of Detroit. 

(True copy.) 

State of Michigan, 

County of Wayne, ss: 

I, John A. Boyne, the undersigned Judge of the Record¬ 
er’s Court for the City of Detroit, and a Magistrate, do 
hereby certify that the annexed warrant is a full, true and 
correct copy of a warrant duly issued under my hand and 
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i 

the seal of the said Court on the 30th day of j|une, A. D. 
1930. " ! 

Dated at Detroit, Michigan, this 29th day of November, 
A. D. 1935. 

JOHN A. BOYNE, 

One of the Judges of the Recorder's 
Court for the City of Detroit , and a Magistrate . 


Affidavit of Charles Mattler. j 

State of Michigan, 

County of Wayne, ss: 

Charles Mattler, being duly sworn, deposes and says that 
on the evening of September 8th, 1928, at approximately 
9 P. M., he went to the Oriole Terrace, a cabejret in the 
City of Detroit, and that at about the hour of 1$:30, after 
midnight, he left the said Oriole Terrace and drove to 
9 Blaine and Woodrow Wilson Avenues, in tlie City of 
Detroit. That he alighted from his autcjmobile at 
that point and before he could return to his said putomobile 
lie was overpowered by several men who immediately 
grabbed his coat and threw it over his head in such a man¬ 
ner that this deponent was unable to see who these several 
persons were and placed him in another automobile and he 
was driven to some other building which at that time was 
unknown to this deponent and that upon his arrival there 
he was forced to write a note addressed to this deponent’s 
brother, Harry Mattler, requesting said brother! to nego¬ 
tiate with certain persons who would approach! him and 
that his failure to do so might result in the death of this 
deponent; that this deponent was held in said budding for 
seven days against his will; that at night on the seventh day 
this deponent was again placed in an automobile apd driven 
for approximately three quarters of an hour, blindfolded, 
and then released in an alley in the vicinity of LaSalle 
Boulevard and Gladstone and Hazelwood Avenues, in the 
said Citv of Detroit. 

And further deponent saith not. 

CHARLES MATTLER. 

Subscribed and sworn to before me this 29th day of No¬ 
vember, A. D. 1935. 

JOHN A. BOYNE, | 

One of the Judges of the Recorder's 
Court of the City of Detroit , and a Magistrate. 
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Affidavit of Henry Ray Andrews. 

State of Michigan, 

County of TT 7 ayne, ss: 

Henry Ray Andrews, being duly sworn, deposes and says 
that he is a resident of the State of Michigan and that on 
the 9th day of September, A. I). 1928, the date on which 
Charles Mattler was kidnapped, he was residing at No. 
7533 Dunedin Avenue, in the City of Detroit, County of 
Wavne and State of Michigan; that at or about two o’clock 
on the morning of September 9, 1928 Jerry Riley, 
10 whose photograph is hereto attached and made a 
part hereof, Jerry Mullane, Harry Hallisey, and 
“Jumpy” Kane brought Charles Mattler to the said Dune¬ 
din address where this deponent was residing with Joseph 
Laman; that the said Jerrv Rilev, together with Jerrv 
Mullane and Harrv Hallisev, took the said Charles Mat- 

V ft 

tier upstairs at the said address and about one hour later 
they returned to the room downstairs where this deponent 
was seated with the said “Jumpy” Kane. 

Deponent further says that at that time, in the presence 
of the said Jerrv Rilev, Harrv Hallisey requested this de- 
ponent to obtain an envelope for him and that the said 
Harry Hallisey took an envelope from the middle of a pack¬ 
age of envelopes, the said Harry Hallisey at that time wear¬ 
ing kid gloves and saying that he wanted to make sure 
that no fingerprints were left on the envelope; that after 
placing a letter in the envelope and sealing it, Harry Halli¬ 
sey placed the letter in the coat pocket of the said Jerry 
Riley, telling the said Jerry Riley to place the letter in the 
mail box at the residence of the said Charles Mattler and 
to call the residence of the said Charles Mattler after he, 
the said Riley, was a safe distance from the premises so that 
he could not be followed or apprehended. 

Deponent further says that he gave evidence in the case 
of the People of the State of Michigan vs. Jerry Mullane, 
Harrv Hallisey and Louis Ross, who were tried for the 
abduction of the said Charles Mattler, the said Jerry Riley 
not having been apprehended at that time; that the said 
Jerry Mullane, Harry Hallisey and Louis Ross were found 
guilty and that upon appeal to the Supreme Court of the 
State of Michigan the conviction was sustained. 

And further deponent saith not. 

HENRY RAY ANDREWS. 
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I 

Subscribed and sworn to before me this 2^)th day of 
November, A. D. 1935. 

JOHN A. BOYNE, j 

One of the Judges of the Recorder’s 
Court of the City of Bet : 


(Photographs.) 


roit , 

and a Magistrate. 


County of 
Detroit is 


Affidavit of Duncan C. McCrea. 

State of Michigan, 

County of Wayne, $s: 

Duncan C. McCrea, being first duly sworn, deposes and 
says that he is Prosecuting* Attorney of the 
Wayne, State of Michigan, in which the City of 
situated, and has been such officer since the 1st day of 
January, A. D. 1935. 

That he is familiar with the laws of tile State of 
11 Michigan, particularly the statute of that Slate defin¬ 
ing and punishing the crime of kidnaping. 

Deponent further avers that on the 30th day of June, 
A. I). 1930, Section 15216 of the Compiled Laws for the 
State of Michigan for the year 1915, defining andjpunishing 
the crime of kidnaping was in full force and effect, which 
statute reads as follows: 

“(15216) Sec. 25. Every person who wilfully, malic¬ 
iously and without lawful authority shall forcibly or sec¬ 
retly confine or imprison any other person within) this state 
against his will, oi* shall forcibly carry or send such per¬ 
son out of this state, or shall forcibly seize or cfenfine, or 
shall inveigle or kidnap any other person with intent either 


nprisoned 
to service 
ent in the 
five thou- 


to cause such person to be secretly confined or ill 
in this state against his will, or in anv wav held 
against his will, shall be punished by imprisonm 
state prison for any term of years, or by a fine of 
sand dollars, or by both such fine and imprisonment, in the 
discretion of the court.” 

And further deponent saith not. 

DUNCAN C. McjCREA. 

Subscribed and sworn to before me this 29th day of No¬ 
vember, A. D. 1935. 

JOHN A. BOYNE, | 

One of the Judges of the Recorder’s 

Court for the City of Detroit, 

and a Magistrate . 
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12 Order Discharging Writ and Dismissing Petition. 

Filed December 6, 1935. 

******* 

This cause coming on for consideration upon the ap¬ 
plication of the petitioner for writ of habeas corpus, and 
the writ issued thereon, and the same having been consid¬ 
ered bv the Court, it is now this sixth day of December, 
1935, 

Ordered, that the writ of habeas corpus herein be, and 
the same is, hereby discharged; and that the petition be, 
and the same is, herebv dismissed bv the Court; and the 
petitioner be, and he hereby is remanded to the custody of 
the United States Marshal in and for the District of Co¬ 
lumbia. 

Bv the Court. 

! JENNINGS BAILEY, 

J ustice. 

From the foregoing order the petitioner, by his attorney 
Harry T. Whelan, notes an appeal to the United States 
Court of Appeals for the District of Columbia. Under¬ 
taking for costs on appeal is hereby fixed at $100.00, or 
cash deposit of $50.00 in lieu thereof. 

JENNINGS BAILEY, 

Justice. 

Memorandum. 

December 30, 1935.—Undertaking on appeal for $100.00 
approved and filed. 

13 Assignment of Error. 

Filed January 13, 1936. 
******* 

Now comes the defendant, Jerry Riley, by his attorney, 
and assigns as error the following: 

1. That the Court erred in discharging the writ of ha¬ 
beas corpus. 

HARRY T. WHELAN, 

, Attorney for Jerry Riley. 
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Service of a copy of above Assignment of Error is 
herebv acknowledged this 13th dav of January] 1936. 

LESLIE C. GARNETT, 

C. i 

U. S. Attorney. 

Designation of Record. 

Filed January 3, 1936. 

* # * * * # i ♦ 

: I 

I 

The Clerk will please prepare the record to consist of 
the following: 

1. The petition for a writ of habeas corpus and ex¬ 
hibits. 

2. The writ of habeas corpus. 

3. Memorandum of service. 

4. Stipulation. 

5. Requisition and affidavits as per stipulation 

6. Order discharging the writ. 

7. Memorandum of exception and notation of appeal. 

8. Memorandum of cost bond. 

14 9. And this Designation. 

HARRY T. WHELAN, 

Attorney for Jerry Riley . 

Service of a copy of above Designation of Record is 
herebv acknowledged this 3d day of Januarv, 19^6. 

ALLEN J. KROUSE, 

Ass’t. U. S. Atty. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

' I 

I, Frank E. Cunningham, Clerk of the Supreme! Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 14, both inclusive, to pe a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in the Matter of Jerry Riley* Habeas 
Corpus No. 1811, as the same remains upon the files and 
of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of January, 1936. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric 

By ALF G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6632. Jerry Riley, appellant, vs. John B. Colpoys, 
United States Marshal, &c. United States Court of Ap¬ 
peals for the District of Columbia. Filed Jan. 23, 1936. 
Henry W. Hodges, Clerk. 
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IN THE 


Muitrii States Court of Appeals 
for ttyr liotriri of Columbia 

January Term, 1936 

i 

I 

i 

No. 6632 

, i 

Special Calendar 

JERRY RILEY, Appellant, 

vs. | 

i 

l 

JOHN B. COLPOYS, UNITED STATES MARSHAL IN 
AND FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

I 

This is an appeal from an order of the Sjupreme 
Court of the District of Columbia discharging the 



therefor and remanding the appellant, Jerry Riley, 
to the custody of John B. Colpoys, United States Mar¬ 
shal for the District of Columbia, to be delivered to 
the agent of the State of Michigan. The appellant was 
detained by the said United States Marshal under a 
warrant issued by the Chief Justice of the Supreme 
Court of the District of Columbia, upon a requisition 
from the Governor of Michigan, accompanied by a 
complaint and warrant certified as authentic by the 
Governor of Michigan, charging that the said Jerry 
Riley, the appellant, and others did, on to-wit the 9th 
day of September, 1928, in the City of Detroit, with¬ 
out lawful authority, imprison one Charles Mattler 
against the Statutes of the State of Michigan. On 
December 6, 1935, the appellant, Jerry Riley, filed a 
petition fof a writ of habeas corpus, setting up that 
he was illegally detained by the said John B. Colpoys, 
United States Marshal for the District of Columbia, for 
the reason that the warrant of arrest attached to the 
requisition, as well also as the complaint, did not con¬ 
form with the requirements of Title 18, Section 662 of 
the United States Code, in that there was not probable 
cause for the issuance of the Complaint; there was no 
sufficient affidavit supporting the complaint, and the 
affidavits which accompanied the requisition were made 
five years after the complaint itself. The Court issued 
the writ and, after hearing in chambers, discharged it, 
as well as the petition, and committed the appellant 
back to the custody of the United States Marshal. 
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ARGUMENT 


Through a mistake, the Clerk below failed to include 
in the record the requisition itself. However, the requ¬ 
isition is the regular form of requisition and! merely 
certified that the complaint and warrant Attached 
thereto were authentic. The complaint which was for¬ 
warded, and which was certified by John A. Boyne, 
one of the Judges of the Recorder’s Court of the City 
of Detroit, was made on the 30th day of June, 1930. 
It states that on the complaint and examination of 
Frank L. Holland, under oath, he charged this appell¬ 
ant, with others, with the crime of kidnaping. There 
is nothing to show what facts were adduced at the 
examination of the said Frank L. Holland; he {appar¬ 
ently made no affidavit that was reduced to wriiing, so 
it is impossible to tell from this record whether or not, 
at the time the complaint was made, there was any 
probable cause for its issuance. So far as this appell¬ 
ant is concerned, that complaint was allowed to Remain 
dormant in Detroit until about five and a half years 
later, at which time he was taken in custody in the 
District of Columbia, and the complaint forwarded 
here with the requisition. To bolster up the complaint, 
the same Frank L. Holland, who is a member of the 
Metropolitan Police Department of the City of lietroit, 
made an affidavit on the 29th day of Novembel, 1935 
in which he states that he signed the original conjplaint 


“upon information he received as officer in charge of 
the case”. Further to bolster up the complaint was 
an affidavit of Charles Mattler, dated November 29, 
1935, to the effect that he had been kidnapped, although 
he does not say or intimate in any way that this appell¬ 
ant had anything to do with it. A third affidavit was 
attached to the complaint which was sworn to on the 
29th day of November, 1935, by Henry Ray Andrews, 
who claimed that this appellant, with others, came to 
his house on the night of September 9th, 1928, with 
Charles Mattler, the man alleged to have been kid¬ 
napped. Obviously these affidavits, made five and a 
half years hfter the complaint was issued, could in no 
wav have been the basis for the issuance of the com- 
plaint. As was set out in appellant’s petition for a 
writ of habeas corpus, the only person who in any way 
gave any information tending to connect this appellant 
with the crime charged was Henry Ray Andrews, a 
self-confessed convict serving from 20 to 40 years in 
the penitentiary, who, by his own affidavit, took part 
in the crime but was not charged with it. His affidavit 
was made five and a half vears after the crime was 
committed and while he was serving from 20 to 40 
years in the penitentiary. Appellant’s petition further 
set forth that he expected to prove that a large reward 
in money had been offered for the apprehension and 
conviction of the person charged with the offense. At 
the hearing which was held, the appellant flatly de¬ 
nied ever knowing or seeing Andrews or having had 
any part whatsoever in the alleged crime. It is to be 
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noted from the affidavit of the said Henry jpay An¬ 
drews that he set out in detail his part in the cjrime, as 
well as the things done by the others who he i claimed 
participated in it. He further states in his affidavit 
that he testified at the trial of the other defendants 
who were convicted, among them being one Loijis Ross, 
who was not named in his affidavit as taking j part in 
the crime. 


Section 662, Title 18, of the United States Code, 
which provides for interstate extradition, id to be 
strictly construed. In Ex. P. Morgan, 20 Fed. &98, the 
Court said: 


4 4 The Act of Congress provides for a }nethod 
that is summary in its effect and it must therefore 
be strictly complied with.” 


This appellant was never indicted by a Grand Jury 
and while it is in the power of the State to provide for 
the prosecution and punishment of crime by informa¬ 
tion, and without an indictment by a grand jury, still, 
if they wish to rely upon the provisions of the Consti¬ 
tution and laws of the United States relating t4 fugi¬ 
tives from justice, they must strictly observe ajid re¬ 
spect the conditions of the same. An information can¬ 
not be considered as the equivalent of an indictment, 
nor as such an affidavit as is required by law. In re 
Hart, (C. C. A. 1894) 63 Fed. 294, the Court said!: 
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“The affidavit required in such cases should set 
forth the facts and circumstances relied on to 
prove the crime, under the oath or affirmation of 
some person familiar with them, whose knowledge 
relative thereto justifies the testimony as to their 
truthfulness, and should not be the mere verifica¬ 
tion of a court paper by a public official, who 
makes no claim to personal information as to the 
subject-matter of the same/’ 


In the instant case the complaint was issued on the 
30th day of June, 1930. So far as this record shows 
there is nothing to indicate what facts were before the 
magistrate who issued it. The only things that attempt 
to justify the issuance of the warrant of removal for 
this appellant are the affidavits made five and a half 
years later. 


In the case of United States ex rel. McCline v. Mey¬ 
ering, 75 Fed. (2d) 716, Justice Fitzhenry, speaking 
for the Seventh Circuit Court of Appeals, used the 
following language: (P. 717) 

“The statute is one involving the substantial 
rights of citizens, and its essential elements must 
be strictly followed. Ex parte Morgan (D. C.) 20 
F. 298, and Ex Parte Hart (C. C. A.) 63 F. 249, 
28 L. R. A. 801. Only by faithfullv following the 
provisions of the statute may a person be law¬ 
fully deprived of his liberty and extradited from 
an asylum state to another state, there to be tried 
for the commission of a crime. The alleged fugi- 
tive has a right not to be imprisoned or dealt with 
by the states in disregard of those safeguards 
provided by the Constitution and statutes of the 
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United States. Compton v. Alabama, 214 U. S. 
1, 6, 29 S. Ct. 605, 53 L. Ed. 885, 16 |Ann. Cas. 

1098.” 

! 

i 

i 

Clearly, the affidavit of Police Officer Holland, if it 
had been made at the time the complaint wlas issued, 
would not have been sufficient, and the mere fact that 
Andrews, more than five years later, makes a:i affidavit 
to the effect that this appellant participated in the 
crime would not give life to a complaint wh|ch on its 
face was insufficient. At the time the complaint was 
made a police officer charged this appellant ivith par¬ 
ticipating in this crime; what he said we do not know; 
whether he pretended to have personal knowledge of 
the facts as a basis of the charge we do njot know. 
Obviously he was not present and could not |iave per¬ 
sonal knowledge of the facts so that anything he may 
have said would have been pure hearsay, por this 
reason the complaint is bad, and if the comjplaint is 
bad the warrant is bad, and this appellant should not 
be compelled to be returned to foreign jurisdiction to 
stand trial for this crime committed more thjm seven 
vears ago. 

The evidence at the hearing of this case showed that 
this appellant was continuously in business in ^he City 
of Washington and had been for several years; that 
he is married, has a family and lived openlv at all 
times. The natural inference must be that Andrews, 
serving from twenty to forty years in the penitentiary, 
anticipated some reward if he would implicate this 
appellant in this crime. As a result of his testimony 
another man named Louis was convicted, although in 
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his affidavit he does not connect Louis with the crime. 
A man in his situation would probably identify any¬ 
one the police suggested. 


In Ruling Case Law, Volume 11, page 743, is the 
following statement: 

“A crime must be distinctly charged in the crim- 
inal proceedings, and the charge of crime 
must be made by persons who are acting under 
oath. A complaint sworn to by a person who does 
not pretend to have any personal knowledge of 
the facts or charge contained therein, and who 
merely states the charge on his information and 
belief, is insufficient. To hold otherwise would en¬ 
able irresponsible people to make false charges 
against those with whom thev are at enmitv, and 
permit them, after they have gained the confidence 
of public officials, to secure the arrest of innocent 
persons on papers regular in character, but frau¬ 
dulent in fact. A complaint is not saved by the 
fact that the affiant describes himself as a gov¬ 
ernment idetective of the requisitioning govern¬ 
ment, dulv authorized bv the attornev-general to 
act as the agent of the government to prosecute 
extradition proceedings. ” 


In the Matter of the Rule of Court, 3 Woods (U. S.) 
502, 20 Fed. Cases No. 12,126 the Court said: 


44 It is plain from this fundamental enunciation, 

as well as from the books of authority on criminal 

% 

matters in the common law, that the probable 
cause referred to, and which must be supported 
by oath or affirmation, must be submitted to the 
committing magistrate himself, and not merely t.o 
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an official accuser, so that he, the magistrate, may 
exercise his own judgment on the sufficiency of 
the ground shown for believing the accused per¬ 
son guilty; and this ground must amojmt to a 
probable cause of belief or suspicion of the party’s 
guilt. In other words, the magistrate ought to 
have before him the oath of the real accuser, pre¬ 
sented either in the form of an affidavit, or taken 
down by himself by personal examination, ex¬ 
hibiting the facts on which the charge is based and 
on which the belief or suspicion of guilt ils found¬ 
ed.” I 


The complaint upon which the removal of the 
appellant is sought is in the following language: 


‘ 4 State of Michigan, 

County of Wayne, 

City of Detroit, ss : 

“The Complaint and Examination of Flrank L. 
Holland, taken and made before the undersigned, 
Hon. John A. Boyne, a Judge of the Recorder’s 
Court, of the City of Detroit, in said Count|y, upon 
the 30th day of June, A. D., 1930, who beifig duly 
sworn, says that heretofore, to-wit, on ihe pth day 
of September, A. D., 1928, at the City of Detroit, 
and in the Countv aforesaid, 

“Jerry Mullane, Joe O’Riordan alias Re<[l Rear¬ 
don, Harry Hallisey, Jerry Riley, Roy Cojrnelius 
and Louis Ross, late of the City of Detroit! in the 
County of Wayne and State of Michigan, did 
wilfully, maliciously and without lawful authority 
forcibly seize and confine Charles Mattler against 
the will of the said Charles Mattler; contrary to 
the form of the statute, etc. i 


“And the said complainant, upon his oath taken 
and made as aforesaid, further says that i Jerrv 
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Mullane, Joe O’Riordan alias Red Reardon, Harry 
Hallisey, Jerry Riley, Roy Cornelius and Louis 
Ross, late of the City of Detroit, in the County of 
Wayne and State of Michigan, at the City of De¬ 
troit, County of Wayne and State of Michigan, 
heretofore, on the 9th day of September, A. D., 
1928, and from, to wit, the 9th day of September, 
A. D., 1928, up to and including the 15th day of 
September, A. D., 1928, did then and there wilfully, 
maliciouslv and without lawful authority forcibly 
and secretly confine and imprison one Charles 
Mattler within this State against the will of the 
said Charles Mattler; contrary to the form of the 
statute, etc. 

“Section 15216, Compiled Laws of the State of 
Michigan for the year 1915. 

“State of Michigan, 

County of Wayne, ss : 

“I, John A. Boyne, the undersigned Judge of 
the Recorder’s Court for the City of Detroit, and 
a Magistrate, do hereby certify that the annexed 
complaint is a full, true and correct copy of a 
complaint made to me under oath and witnessed 
by my hand and the seal of the said Court on the 
30th day of June, A. D., 1930. 

“Dated this 29th day of November, A. D., 1935, 
at Detroit, Michigan. 

(S.) JOHN A. BOYNE, 

One of the Judges of the Recorder's Court 
for the City of Detroit, and a Magistrate. 

Contrary to the form of the statute, etc. 

“Wherefore the said Complainant prays that 
the said accused parties may be apprehended and 
held to answer this Complaint, and further dealt 
with in relation to the same, as law and justice 
may require. 
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‘ 4 Taken, subscribed and sworn to before me, on 
the day and year first above written. 

FRANK L. HOLLAND. 
(True copy.) j 

JOHN A. BOYNE, 


Judge of the Recorder's Cou 
of the City of Dei 


t 

roitr 


A leading case on the matter of interstate ‘extradi¬ 
tion is People v. Warden of City Prison, 1112 N. Y. 
Supp. 492. In that case the complaint is as follows: 

“ County of Northampton. 

“Before me, the subscriber, one of the aider- 
men in and for the county aforesaid personally 
came Jacob Johnson, County detective of the City 
of Easton, County of Northampton, Pa., who upon 
his solemn oath according to law saith, on infor¬ 
mation received which he has reason to believe to 
be true, one Harry Cornett did on Dec. 10, 1907, 
in the nighttime, feloniously and burglariously 
break and enter the cigar store of J. P. }Veder- 
nack at Bethlehem, Pa., aforesaid county and 
state, and 2 doz. meirschaum pipes (jewelr^, etc.) 
were feloniously and burglariously stolen; taken 
and carried away to the value of $440 more or 
less contrary to the act of the Assembly in such 


case made and provided, and further saith 


not. 


JACOB JOHNSON 

“Sworn and subscribed before me thifc 23rd 
day of March, 1908. 

HOWARD J. REED, Alderman. 
Alderman, 4th Ward, Easton, Northampton Co., 
Penna. Office 419 Northampton St. Comihission 
expires first Monday, May, 1912.’ ’ 

j 

Examination of the complaint on which the appellant 
is sought to be removed and the complaint in people 




v. Warden of City Prison, supra, shows that if any¬ 
thing the complaint in appellant’s case is weaker than 
in the New York case. However, the New York Court 
refused to grant extradition and used the following 
language: 

“It will be observed it states no fact which 
charges the relator with a crime. Unless he be 
charged with the commission of a crime, he can¬ 
not be apprehended here as a fugitive from jus¬ 
tice or delivered to another jurisdiction. Section 
827 Code Cr. Prac. The informant simply swears 
to his belief without stating the ground thereof 
or the sources of information which would lead 
thereto. He should have incorporated the facts 
upon which his belief was based, to enable the 
court to judge of its sufficiency. The language of 
the Constitution and federal and state statutes 
covering this situation applies only to persons 
charged with a felony or other crime. The un¬ 
substantiated belief, surmise, guess, suspicion, or 
intuition of a police official is not a charge of 
crime.” 

See also: Murry v. Harris, 112 So. Car. 342; U. S. 
v. Hornich, 289 Fed. 256; Ex party Morgan, 20 Fed. 
299. 


CONCLUSION 

It is therefore respectfully submitted that the com¬ 
plaint upon which Jerry Riley is sought to be removed 
to Michigan is bad, and that he should be discharged. 


Respectfully submitted, 

Harry T. Whelan, 
William B. O ’Connell. 
Attorneys for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 
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January Term, 1936 

No. 6632 | 

Jerry Riley, appellant | 

v . 

John B. Colpoys, United States Marshal in and 
for the District of Columbia, appellee 

i 

i 

_ I 

BRIEF FOR APPELLEE 

STATEMENT OF CASE 

I 

The facts as stated by the appellant in hi$ brief 
are substantially correct, but there is one other 
matter which should be cleared for the informa¬ 
tion of the Court. The appellee made no return to 
the writ, except to produce the body of the Appel¬ 
lant before the Court in chambers. Thereupon, 
the appellee by his attorney demurred ore tenus. 
The Court then discharged the writ and reminded 
the petitioner. 

Appellant apparently saw fit not to submit to 
this Court a statement of evidence beforfe the 
Chief Justice of the Supreme Court of the Dis- 

G3176—36 (1) 
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trict of Columbia on the requisition hearing, pre¬ 
sumably because only one question was and is 
involved in this case, namely, the sufficiency in 
law of the papers. Notwithstanding this, how¬ 
ever, appellant takes occasion to paraphrase on 
pages 4, 7, and 8 of his brief portions of the tes¬ 
timony at the hearing before the Chief Justice. 
This appellee questions the propriety of this at¬ 
tempt to bring to the attention of this Court mat¬ 
ters not in issue and not covered by the assign¬ 
ment of errors. Only one issue has been raised 
and this appellant shall endeavor to meet only 
this issue. 

STATUTE INVOLVED 

The Constitution of the United States (Sec. 2, 
Art. IV) declares— 

a person charged in any state with treason, 
felony, or other crime, who shall flee from 
justice and be found in another state, shall, 
on demand of the executive authority of the 
state from which he fled, be delivered up 
to be removed to the state having jurisdic¬ 
tion of the crime. 

For the purpose of giving effect to the forego¬ 
ing provision of the Constitution of the United 
States, Congress passed the following Act: 

Whenever the executive authority of any 
State or Territory demands any person as a 
fugitive from justice, of the executive au¬ 
thority of any State or Territory to which 
such person has fled, and produces a copy of 
an indictment found or an affidavit made 
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before a magistrate of any State or Terri¬ 
tory, charging the person demanded with 
having committed treason, felony, (jr other 
crime, certified as authentic by the governor 
or chief magistrate of the State or Territory 
from whence the person so charged Ijas fled, 
it shall be the duty of the executive au¬ 
thority of the State or Territory tc| which 
such person has fled to cause him to be ar¬ 
rested and secured, and to cause ncjtice of 
the arrest to be given to the executjve au¬ 
thority making such demand, or to th^ agent 
of such authority appointed to receive the 
fugitive, and to cause the fugitive to be de¬ 
livered to such agent when he shall appear. 
If no such agent appears within six rponths 
from the time of the arrest, the prisoner may 
be discharged. * * * (R. S. 5278; Title 

18, Sec. 662, U. S. C.) 


ARGUMENT 


An examination of this Act, supra, discloses that 
before any fugitive can be extradited the executive 
authority of the demanding state must produce a 
copy of an indictment found or an affidavit made 
before a magistrate, charging the person demanded 
with having committed a crime. In this cajse no 

i 

indictment was produced, but a complaint, charg¬ 
ing the appellant with a crime in the State of 
Michigan, and sworn to before a magistrate of that 
State, was submitted instead. The appellant 
rather loosely refers, both in the petition fojr the 
writ of habeas corpus and in his brief, to this com¬ 
plaint as an affidavit, confusing it with other affi- 
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davits attached to the requisition of the Governor. 
However, as long as the complaint is in affidavit 
form, charging a crime and sworn to before a 
magistrate, it is an affidavit within the meaning of 
the Act in question. Therefore, to avoid confusion 
the complaint shall be referred to hereafter in this 
brief as such and not as the affidavit. 

Appellant contends that the complaint does not 
state facts sufficient to justify the issuance of the 
warrant; that said complaint is a statement upon 
information and belief. 


I 

Is a complaint sufficient within the provisions 
of the Constitution and the statute ? 

In In re Strauss, 197 U. S. 324; 49 L. E. 774, 
the Court held that a complaint is sufficient within 
the meaning of the Constitutional provision 
saying: 

But why should the word “charged’’ be 
given a restricted interpretation? It is 
found in the Constitution, and ordinarily 
word 3 in such an instrument do not receive 
a narrow, contracted meaning, but are 
presumed to have been used in broad 
sense, with a view of covering all contin¬ 
gencies. * * * 

Under the Constitution each state was left 
with full control over its criminal procedure. 
No one could have anticipated what changes 
any state might make therein, and doubt¬ 
less the word “charged” was used in its 
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broad signification, to cover any proceeding 
which a state might see fit to adopt against 
an alleged criminal. In the strictest sense 
of the term a party is charged with a crime 
when an affidavit is filed, alleging thd com¬ 
mission of the offense, and a warrant is is¬ 
sued for his arrest; and this is true whether 
a final trial may or may not be hadj upon 
such charge. * * * j 

Why should the state be put to the ex¬ 
pense of a grand jury and an indictment 
before securing possession of the party to 
be tried? It may be true, as counsel urge, 
that persons are sometimes wrongfully ex¬ 
tradited, particularly in cases like the Ipres- 
ent; that a creditor may wantonly swear to 
an affidavit charging a debtor with obtaining 
goods under false pretenses. But It i$ also 
true that a prosecuting officer may dither 
wantonly or ignorantly file an information 
charging a like offense. But who v^ould 
doubt that an information, where that ^s the 
statutory pleading for purposes of tri£l, is 
sufficient to justify an extradition? feuch 
possibilities as these cannot be guajrded 
against. While courts will always enddavor 
to see that no such attempted wrong is suc¬ 
cessful, on the other hand care must be tifken 
that the process of extradition be not so 
burdened as to make it practically valueless. 
It is but one step in securing the presence 
of the defendant in the court in whiclji he 
may be tried, and in no manner determines 
the question of guilt. [Italics supplied. 
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See also Morrison v. Dwyer, 121 N. W. 1064; 
People v. Stockwell, 135 Mich. 341, 97 N. W. 765; 
State v. Bates, 101 Minn. 303,112 N. W. 260; In re 
Hooper, 52 Wis. 699, 58 N. W. 741; Ex. p. Cheat¬ 
ham, 50 Tex Crim. 51, 95 S. W. 1077. 

Appellant fails to indicate anywhere in the com¬ 
plaint that it is made on information and belief. 
An examination of the complaint discloses that 
it is a positive statement under oath, substantially 
charging the commission of an offense against the 
laws of Michigan. Webb v. York, 79 Fed. 616; 
In re Strauss, 126 Fed. 327. This is all the hrw 
requires. The law requires no other affidavits, even 
though they may be submitted, and the appellant 
cannot show’ this Court anv decisions where the 
lawr demands anything more than an indictment or 
affidavit. The Court will not go behind a positive 
statement, alleging the commission of a crime, to 
determine the motives or purpose of the extradi¬ 
tion. Depoilly v. Palmer, 28 App. D. C. 324. In 
Kentucky v. Dennison, 24 How. 104, the Court de¬ 
clared: “It will be observed that the judicial acts 
which are necessarv to authorize the demand are 
plainly specified in the act of congress, and the 
certificate of the executive authority is made con- 
elusive as 1 to their verity when presented to the 
executive of the state where the fugitive is found. 
He has no right to look behind them, or to look into 
the character of the crime specified in this judicial 
proceeding.” 
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In the affidavit of flight, the appellant picks out 
one clause, “upon information he received as offi¬ 
cer in charge of the case ’’, and thereupon proceeds 
to ask this Court to go behind the original com¬ 
plaint, place itself in the position of the magistrate, 
who has already made an examination as certified 
by the Governor, and attempt to speculate 1 , as to 
the raison d’etre, so to speak, of the original com¬ 
plaint. Depoilly v. Palmer, supra. 

In Harris v. Burbidge, 199 Pac. 663, 58 Utah 
392, the contention was made that the affidavit was 
on information and belief, although the same as 
a matter of fact made direct and positive I state¬ 
ments. The Court held that the surrendering state 
had no legal right to take evidence or attempt to 
inquire into the facts constituting the criipe by 
going behind the positive statements of the requi¬ 
sition affidavits nor to question the papers in any 
way when it appears upon their face that they 
meet the requirements of the statutes of tlje de¬ 
manding state. j 

In Goodale v. Splain, 42 App. D. C. 23fj>, the 
appellant contended that the affidavit on which the 
proceeding was based, while apparently made by 
the affiant from her personal knowledge, seated 
facts of which affiant could not have personal 
knowledge. The Court declared: “Without | ana¬ 
lyzing the complaint, it is sufficient to say that it 
substantially charges the crime; and that is 
enough.” 
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In In re\ Keller, 36 Fed. 681 (although stated at 
the end of the opinion that an appeal was taken, 
no decision of an appellate court could be found), 
it was held that if the commission of the crime is 
charged directly and positively, the affidavit is not 
vitiated by the fact that it concludes with the words 
“as said deponent verily believes.” 

In Morrison v. Dicyer, 143 Iowa 502, the Court 
said: 

The complaint charging petitioners with 
the commission of a crime in Nebraska was 
sworn to by the county attorney of the 
proper county, and it was made to appear 
that this was the proper method in that 
state of charging persons with the crime of 
which petitioners w T ere accused. A com¬ 
plaint or information, duly sworn to, is 
such affidavit as is required as the basis 
of an extradition proceeding, if it is a 
proper method of charging the commis¬ 
sion of the crime in the state where com¬ 
mitted. In re Hooper, 52 Wis. 699; State 
v. Richardson, 34 Minn. 115; State v. Bates, 
101 Minn. 303. 

Appellants contend that a complaint by 
a county attorney is necessarily on infor¬ 
mation and belief, and that such an affi¬ 
davit is not sufficient. But the complaints 
in these cases were not sworn to as 
true only on information and belief. The 
allegations of fact therein are sworn to 
as true without qualification, and it is not 
for us to say that the county attorney swore 
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to the truth thereof only on information 
and belief. If sufficient in form 4 court 
can not inquire as to the knowledge!of the 
affiants as to the facts. 

II 

The other affidavits. 

The appellant lays great stress on the fatt that 

the other affidavits attached to the requisition were 

made five years after the original complaint. What 

difference this makes cannot be seen. However, an 

attempt will be made to explain why they[ were 

made five vears later. It must be borne in mind 
%/ 

that the appellant is a fugitive from justice and 
that these affidavits were made only a short time 
prior to the extradition hearing. They were* made 

i 

probably to show the Governor of the demanding 
State the necessity for the issuance of the rdquisi- 
tion papers. The affidavit of the police Ojfficer, 
which is the subject of appellant’s attack, ]is an 
affidavit of flight, frequently attached to requisi¬ 
tion papers to satisfy the Governor of the asylum 
state of the element of fugitivity as a basis f|or is¬ 
suing his warrant. The law does not require) such 
an affidavit, but its presence will establish jjrima 
facie against a person that he is a fugitive.! Ex 
parte Reggel, 114 U. S. 642; 29 L. E. 250; ^x p. 
Swearingen, 13 S. C. 74. 

If appellant contends that these affidavits should 
have been made at the time of the examination on 
the issuance of the original complaint, it is to be 
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noted that under the law of the State of Michigan 
it is not even necessary that the magistrate reduce 
the examination to writing. People v. Lynch, 29 
Mich. 274; People v. Bechtel, 80 Mich. 623. And 
further, if appellant desires to question the exist¬ 
ence of probable cause for the issuance of the com¬ 
plaint, he will have the right to do so upon his re¬ 
turn to Michigan, because no information can be 
filed until he has had the opportunity to raise this 
question, unless he desires to waive the same. Peo¬ 
ple v. Lynch, 29 Mich. 274. In any event, this 
Court will not go into the question of probable 
cause for believing appellant guilty. Appellant is 
not being tried here. Munsey v. Clough, 196 U. S. 
364. The only question we are concerned with is 
whether or not he has been substantially charged 
with the commission of an offense. As already 
stated, these affidavits are unnecessary and appel¬ 
lant cannot show this Court where the law requires 
them. 

CONCLUSION 

Lest the appellant in his argument again attempt 
to set up an alibi or raise some question with re¬ 
spect to innocence, it must again be borne in mind 
that this is not the proper forum for any defense 
to the charge. In Munsey v. Clough, 196 U. S. 364, 
the Court stated: 

The Court will not discharge a defendant 
arrested under the Governor’s warrant 
where there is merely contradictory evidence 
on the subject or presence in or absence 


from the state, as habeas corpus is dot the 
proper proceeding to try the question of 
alibi, or any question as to the guilt oif inno¬ 
cence of the accused. 

It is appropriate to close this brief with tl|e lan¬ 
guage of the Supreme Court of the United States 
in Biddinger v. Commissioner of Police, 245 ,U. S. 
128, wherein Mr. Justice Clarke stated th^t the 
provisions of the Constitution and laws of the 
United States in relation to the surrender of fugi- 
tives “have not been construed narrowly and, tech¬ 
nically by the courts as if they were penal lavfs but 
liberally to effect their important purpose.” 

See also: Appleyard v. Mass., 203 U. S. 222. 

The order discharging the writ of habeas corpus 
should be affirmed. 

Respectfully submitted. 
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